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THE LATE CHIEF JUSTICE MARSHALL. 


Few names cre to be met with in the 





judicial annals of any country, entitled 
to greater respect, than that of the late 
venerable Chief Justice of the United 
States; and there are few lives, which 
like his, present such an harmonious 
assemblage of the best and noblest 
qualities, which adorn public and private 
life. 

John Marshall was a man, whom no 
one could approach while in the dis- 
charge of his official duties without 
feeling respect, and whom no one ever 
knew intimately without being inspired 
with love and reverence for his charac- 
ter. 

The extent of his legal attainments is 
sufficiently attested by his decisions, 
while Chief Justice of the Supreme 
Court of the Union, among which there 
are many, which on account of the 
familiar acquantance they display with 
the principles of international, public 
and common law, and the perspicuity 
and elegance of their style, as well as 
the convincing force of the reasoning, 
must be viewed as models of judicial 
eloquence. And yet Mr. M. can hardly 
be regarded as a learned lawyer, in the 
sense in which this word is often em- 
ployed;.as his acquaintance with the 
Roman jurisprudence, as well as with 
the laws of foreign countries, was not 
very extensive. He was, what is called 
a common law. lawyer, in the best and 
noblest acceptation of the term. He 
was educated for the bar at a period, 
when Digests, abridgments and all the 
numerous facilities, which now smooth 
the path of the law student, were almost 
unknown, and when you often sought 
in vain in the Reporters, which usually 
wore the imposing form of folios, even 
for an index of the decisions, and when 





1 


marginal notes of the points determined 
in a cause was aluxury not to be either 
looked for or expected. At this period, 
when the principles of the common law 
had to be studied in the black-letter 
pages of Coke upon Littleton, a work 
equally remarkable for quaintness of ex- 
pression, profundity of research, and 
the absence of all method in the arrange- 
ment of its very valuable materials ; 
when the rules of pleading had to be 
looked for in Chief Justice Saunders’ Re- 
ports, while the doctrinal parts of a 
jurisprudence, based almost exclusively 
on precedents, had to be sought after in 
the Reports of Dyer, Plowden, Coke, 
Popham, Leonard, Yelverton, Brown: 
low, Hobart, Croke, Bulstrode, Jones, 
Rolle, Kelyng, Ventris, Lutwyche, Sir 
Thomas Raymond, Skinner, Shower, 
Vaughan, Vernon, &c., &c. It was then 
no easy task to become an able lawyer, 
and it required no common share of 
industry and perseverance to amass 
sufficient knowledge of the law, to make 
even a decent appearance in the forum. 
At this time, when the viginti annorum 
lucubrationes were hardly deemed suf- 
ficient to make a respectable lawyer, 
Mr. M. succeeded, in a comparatively 
short time, to master the elements of the 
common law, and to place himself at the 
head of the profession in Virginia, and 
on a level with a Randolph, a Pendle- 
ton and a Wythe, names which will for- 
ever remain illustrious in the legal pro- 
fession. 

On the bench the Chief Justice was 
a model of what a Judge ought to be, 
and though we have seen many Judges, 
while in the discharge of their functions, 
both in this and other countries, we 
have never met with one, who .ap- 
proached so near the beau ideal of a per- 
fect magistrate. 

In ordinary life the conduct of Mr. 
M. was affable and polite, and when 
entering the court room, which was 
ustially before the appointed hour, 
for he was extremely punctual in the 
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discharge of his duties, his conversa- 
tion was cheerful, and evinced a re- 
markable freedom of mind, which in 
men of eminent attainments in any par- 
ticular science, is almost an invariable 
criterion of superiority of intellect. 

In his colloquies on such occasions 
with the members of the bar; which 
were frequent, no attempt was ever 
made to claim superiority, either on 
account of‘his age or his great acquire- 
ments; neither was there any effort to 
acquire popularity; but his conduct was 
evidently dictated by a benevolent in- 
terest in the ordinary affairs of life, and 
a relish for social intercourse. The 
moment however he took his seat on the 
bench his character assumed a striking 
change. He still continued the same 
kind and benevolent being as before; 
but instead of the gay and cheerful ex- 
pression which distinguished the fea- 
tures while engaged in social conver- 
sation, his brow assumed a thoughtful- 
ness and an air of gravity and reflection, 
which invested his whole appearance 
with a certain indefinable dignity, which 
bore however not the slightest resem- 
blance to sternness. 

During the examination of the evi- 
dence, as well as on the argument of a 
cause, he was all attention, and listened 
to every thing that was said on both 
sides with a patience which was truly 
extraordinary. 

Few Judges seem to have so maturely 
reflected on the duties of a Judge as 
Mr. Marshall, and few certainly carried 
into the practical administration of the 
laws so profound a respect for the rights 
of the citizen as he did. We doubt 
whether a single example can be ad- 
duced throughout his long judicial 
career, of a party or his counsel having 
complained, or of their having had just 
cause to complain of his not allowing 
them full latitude for the defence of a 
cause. 

Many persons are still alive, who, 
acting either as jurors, or attracted by 
the trial of some important cause, have 
listened for days to the eloquent dis- 
courses of the eminent lawyers, who 
usually attended the Circuit Court, 
without being able to fix their opinions 
as to the decision which ought to be 
given in the cause; but who, after hear- 
ing the charge of the judge or his opin- 





ion on the merits of the controversy, 
felt the utmost astonishment at the ap- 
parent simplicity of the question in dis- 
pute, and wondered how they could 
have been so dull as not to perceive 
what now appeared so obvious. 

One of the most remarkable charac- 
teristics of Mr. Marshall’s mind was his 
great facility in analysing the most com- 
plicated questions, and his talent for 
presenting them to his auditors in a 
manner at the same time perspicuous, 
elegant and striking. The celebrated 
and eccentric John Randolph, is said to 
have declared in Congress on some oc- 
easion, that he was sure that Chief Jus- 
tice Marshall had interpreted erroneous- 
ly a certain question of constitutional 
law; but he defied any gentleman to 
point out in what the error consisted. 
This declaration, if it be true, as we 
have no doubt, proves the extraordinary 
force and cogency of Mr. M’s. argu- 
ments, in which even an open and 
skilful adversary eould detect no flaw. 

We will not undertake to say, that 
Judge Marshall was a genius, because 
this expression has been so often mis- 
applied, that it has no longer any cer- 
tain signification; but it must be ad- 
mitted, that his intellectual capacities 
were extraordinary, not only on account 
of their vigour; but of the powers of 
his mind to master any subject, no mat- 
ter how remote from his ordinary 
habits of thought, which it became ne- 
cessary to understand in the course of 
the administration of justice. 

It is the happy privilege of master 
minds to subdue all difficulties, and to 
acquire at once, and by a vigorous 
effort of the -willa knowledge, which 
men of less perfect organizations are 
often unable to attain by long and 
laborious study. 

Of this fact, Chief Justice Marshall 
was a most striking example; and 
which, we are sorry to add, had in some 
instances a pernicious influence, on 
many young men of promise, who were 
studying and afterwards practised the 
law in Virginia. Mr. Marshall had ac- 


quired early in life a reputation for 
talents and acquirements; which had 
uniformly increased in all the employ- 
ments he had successively occupied. 
On the floor of the Legislature, and of 
Congress; in the cabinet, as well as 
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when representing his country abroad ;| religion, and which usually renders them 


in short, in every station, he was found | 


not only perfectly qualified to fulfil the 
duties imposed on him; but able to 
shed lustre on the post he filled. His 
sociability and fondness for innocent re- 
creations, which rendered him an agree- 
able and welcome companion in every 
circle, induced many persons to believe, 
that he devoted little or no time to 
study ; and hence it became fashionable 
among the young men of Richmond and 
elsewhere to affect a contempt for study; 
and to rely exclusively, on what they 
were pleased to call, their native 
genius. That they completely mis- 
understood Mr. M’s. character cannot 
be questioned. Endowed by nature 
with quick conception and uncommon 
energy, he engaged in every thing he 
undertook with an ardour which seemed 
to absorb his faculties for the moment ; 
but as soon as he had accomplished his 
purpose, the reaction was in proportion 
to the previous tension of his mind ; and 
he was never more cheerful, than when 
he had completed some laborious under- 
taking, and never more ready to engage 
anew in serious study, than when he had 
just abandoned some gay and festive con- 
viviality. 

Mr. Marshall notwithstanding his 
great ability was one of the most modest 
and unassuming men that we have ever 
known. Thereis no donbt that he was 
perfectly conscious of his worth, for he 
had seen too much of the world, and had 
been too often brought in contact with 
men of acknowledged talents, not to be 
aware that he also was a man of merit ; 
but the standard of perfection, which he 


. strove to attain was so elevated, that he 


never for a moment supposed that he had 
approached it near enough to feel the 
least emotion of pride. But Mr. M., had 
also a purer and a loftier motive for his 
conduct; a motive independent of all 
earthly considerations and which gave 
to the whole tenour of his life its harmo- 
ny and grandeur. He had very early in 
life examined the evidences of the chris- 
tian religion, and the result was a firm 
conviction of the truth and authenticity of 
its doctrines, which ever after became the 
guide of his faith, and the rule which 
governed his condnct. But instead of 
inspiring him with the austerity, which 
s0 often characterizes the professors of 





so unamiable in the eyes of men of ihe 
world, his faith shed # benignant influ- 
ence over every action of his life. He 
looked upon the world as the most glo- 
rious effort of Supreme power and be- 
nificence ; and on his fellow men as the 
most wonderful production of creation, 
and he viewed their foibles, imperfections 
and errors with an indulgence and a 
charity, which he felt, were infinitely, in- 
ferior to what, even the most. perfect 
being would stand in need of, when re- 
quired to render an account of his acts 
before the Supreme Ruler,of the Universe. 
It is impossible to conceive, without 
having been an eye-witness ;. the respect 
and veneration felt for the Chief Jus- 
tice in the City of Richmond, which 
was the place of his habitual residence 
for a great number of years. This 
respect, which wasa spontaneous homage, 
paid to his virtues and talents, exhibited 
itself frequently in the most affecting and 
flattering forms. Personally known to 
every man, woman and child, throughout 
the city and usually mentioned by the 
familiar appelation of ‘‘the old Chief,” his 
appearance in the streets which occured 
every day, was sure to excite attention. 
Having fulfilled throughout his, Jong 
and useful life every duty both public 
and private, Mr. Marshall departed for 
another and a better world, much too 
soon for the numerous and affectionate 
friends, which he left to mourn his.de- 
parture. But the measure of his glory 
was full; and having nobly discharged 
every debt which any man could owe 
his friends, his family, and his country, 
and left a name imperishable. in .the 
annals of the land which gave him birth,* 
eae 
IN BANKRUPTCY. 


U. S. DISTRICT COURT FOR THE . SOUTHERN 
DISTRICT OF NEW YORK. 





The Hon S. R. Berrs presiding. 


Ex parte The Creditors of Tuomas D. 
Lex, in the matter of his Petition for.a 
Decree in Bankruptcy. 


An applicant fora Decree in Bankruptcy may be 
examined before a Commissioner prior to his being 





*Woe are indebted to a professional frierd for this 
sketch, which we understand is an abridgement of an 
article that appeared in a gouthern peri ical. 
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declared a Bankrupt ; a Petitioner is deemed aBank- | of the orders of the court, which he is 


rupt, from the time he applies to the Cour 

Decree. 

Tuis was a motion to have the .Peti- 
tioner examined before a Commissioner, 
prior toa Decree being passed. 


It was urged on behalf of the Petitioner 
that until he was declared a Bankrupt, 
he was not subject to examination. 

Cur ad vult. 

Berts J. This is an important point, 
but I think that the counsel for the peti- 
tioner is mistaken in his reading of the 
law. He will find by the fourth section, 
that the bankrupt shall be always subject 
to examination orally or by interroga. 
tories before the court or commissiouers 
touching all matters relating to the bank- 
rupt, and his acts and doings as the court 
may think proper. It is said, that con- 
gress intended only that he should be 
subject to an examination after being de- 
clareda bankrupt. But in referring to 
another section of the act, it will be found, 
that he takes the name of bankrupt be- 
fore he is pronounced so by the court. 
On filing their petitions they are deemed 
bankrupts, and that is the descriptio per- 
sone. And though he has still to be 
declared so by the court, yet on showing 
cause and giving notice, he is nominally, 
and for the purpose of enforcing this act 
deemed a bankrupt from the time he ap- 
plies to the court. And I have no doubt 
that congress intended to subject him to 
examination from the time he applied to 
be made a bankrupt. But it also ap- 
pears by another section, that it was in- 
tended to subject him to the orders of 
the court; and that he cannot get his 
discharge until he complies with all the 
orders of the court; and one of the or- 
ders of the court is, that certain matters 
shall be sent to the commissioners ; and 
ifthe court order the bankrupt to go to 
the commissioners for examination, it is 
as much an order as it wonld be to desire 
him .to show his books; and it is an 
order in strict conformity with the act. 
But the court is also authorized to proceed 
summarily, asin chancery. And in sum- 
mary proceedings in equity, it is the or- 
dinary practice to send matters before a 
master in chancery for examination. In 
either point of view, he is therefore bound 
to go before the commissioners for exam- 
ination, before he is declared a bankrupt. 
He is bound to go there, because ‘it is one 





tfor 2) hound to comply with, or because it is a 


proceeding in the nature of equity, and 
in either of these points of view he is 
bound to go there, and the court has 
power to make him do it. The act man- 
ifestly intended that the creditor should 
have the right to go into the whole mat- 
ter, in order to show, if he can, that the 
petitioner has not complied with the Jaw, 
and thus cut him off from a decree. 

There can be no doubt, that when the 
framers of this act first prepared it, they 
contemplated only the voluntary bank- 
ruptcy, but it was afterwards thought 
better to couple with it the involuntary, 
and in order to do so this mode of pro- 
ceeding was provided. It would of 
course be unjust to let a creditor proceed 
against a bankrupt, without giving him 
any remedy, and it is manifest that con- 
gress intended to let the debtor come in 
and show that the creditor had no right 
to stop his business and take away his 
property, and it therefore gave him this 
proceeding to counteract it. But in 
doing so they have attached to the volun- 
tary praceeding the same privilege as to 
the involuntary proceeding, and have 
given to the creditor the same power as to 
the debtor, and in both cases it is compe- 
tent for the parties to show, by matter 
of fact or law, why the proceedings should 
not go on. 

It is sometimes the interest of the cred- 
itor to prevent the bankrupt getting a de- 
cree, as his not doing so might better 
ensure individual debt, and therefore it 
was his interest to prevent him. Ordin- 
arily it is for the interest of all parties 
that the proceeding should go on and 
the property go tothe assignee. But the 
creditors have liberty in this incipiept 
stage of the proceeding to show that the 
bankrupt is not entitled to a decree. 


U. S. DISTRICT COURT FOR THE NORTHERN 
DISTRICT OF NEW YORK. 


The Hon. Atrrep Conkttne presiding. 
Ex parte the petitioning creditor of Wi 
LiAM EELEs. 


Where the debtor’s business consisted in the pur- 
chasing and selling of grain, and the converting the 
same into alcohol, and the sale of alcohol; also in 
the purchasing of domestic animals, and of the sale 
of them, or of their flesh’after being fatted. Held to 
be a sufficient trading or retailing of merchandize 
to support an involuntary application for a decree 
in bankruptcy. ‘ 


Tus was an application by a creditor 
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fora decree in Bankruptcy, and the ques- | less than two thousand dollars.” _ Now 


tion for the consideration of the Court | 


was, whether there was such a trading 
or retailing of merchandize as would 
support an involuntary decree against 
the debtor. It appeared that the debtor 
carried on the trade of a distiller, that 
he purchased grain and converted it 
into alcohol, which he sold; it also ap- 
peared that he purchased domestte ani- 
mals and fatted them, and afterwards 
sold them or their flesh. 
Myers, for petitioning creditor. 
Bennett and Godwin, for the res- 
pondent. 
Conxtinc J.—The question upon 
which this case turns is of great impor- 
tance; because its decision must ne- 
cessarily embrace many other descrip- 
tions of persons besides distillers. I 
cannot say that I have at any time enter- 
tained any serious doubt upon it, but I 
have nevertheless listened patiently to 
the argument of the respondent’s coun- 
sel, and have endeavored to allow to it 
its just weight. The terms of the act 
applicable to this question are these: 
“all persons being merchants, or using 
the trade of merchandize, all retailers 
of merchandize,” etc. The counsel for 
the respondent insists that these words 
are to be construed according to their 
ordinary popular signification in this 
country ; and that as distillers are never, 
in common parlance, denominated mer- 
chants, they are not within the act. But 
I am of opinion that such a construction 
of the act would not be in accordance 
either with its obvious spirit, or a just 
interpretation of its language. Those 
provisions of the act upon which this 
question depends, lock chiefly to the 
security of the creditor against the 
fraudulent acts of the debtor, whether 
directed against all his creditors, or de- 
signed to favor one or more of them at 
the expense of the rest. To this end 
they confer upon the creditors of a 
debtor who by certain specified acts 
evinces a fraudulent purpose, the power 
of compelling him to give up all, his 
effects for just distribution to their use. 
This remedy is given by the act against 
“all persons being merchants, or using 
the trade of merchandize, all retailers of 
merchandize, and all bankers, factors, 
brokers, underwriters, or marine in- 
surers, owing debts to the amount of not 


if we look for the common feature 
which distinguishes the occupation of 
each of these several descriptions of 
persons from those other classes, who 
under no reasonable construction of the 
act can be subjected to it, such as pro- 
fessional men, farmers, artificers, and 
laborers, we shall find it to be this ; that 
their business is carried on to a greater 
or less extent by credit gained on an un- 
cerlain capital stock. And the enumera- 
tion is so comprehensive, as to warrant 
the conclusion, that this was the con- 
trolling circumstance with the legisla- 
ture in making the selection. But. if 
the narrow construction of the words 
of the act on which this question de- 
pends, which is insisted on by the res- 
pondent’s counsel, is to prevail, it will 
follow that several numerous classes of 
persons besides distillers, whose occu- 
pations are equally characterized by the 
same distinctive feature, such as all 
those usually denominated manufactur- 
ers, brewers, cattle and horse dealers, 
millers, tanners, bakers, butchers, ete. 
are excluded. This would be an inconsis- 
tency for which it would not be easy to 
account, and furnishes a reason for 
giving to the words in question a more 
comprehensive construction, if they will 
reasonably admit of it. 
It was argued by one of the counsel 
for the respondent, that the compulsory 
provisions of the act were in their nature 
penal, and ought therefore to be con- 
strued strictly in favor of the debtor, I 
think this is a mistake. The act is re- 
medial, and is to be so construed as to 
suppress the mischief and advance the 
remedy. Such was the view of Lord 
Mansfield in the case of Worseley v. 
Demattos, ( 1 Burr. 474,) where he says 
the bankrupt laws “are to be.construed 
favorably for creditors, and to suppress 
fraud.” But the true answer to the 
argument on the part of the respondent 
is, that the phrases of the act in ques- 
tion were unquestionably intended by 
Congress to be used in the same com- 
prehensive sense which in the English 
courts has long been ascribed to the cor- 
respondent phrases in the English bank- 
rupt acts. The frequent occurrence of 
the word trader in the English books of 
reports and elementary works treating 





of bankruptcy, has naturally led to the 
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impression that this is the term used in 
the early English acts to designate one 
of the denominations of persons who 
may be made bankrupts. But this is an 
error. The first English bankrupt act 
was 34 Hen. VIII. c. 4, which embraced 
“persons craftily obtaining into their 
hands great substance of other men’s 

oods. The succeeding statutes of 
13 Eliz. c. 7; of 1 Jac. 1. c. 15; and of 
21 Jac. 1. c. 19, contain words substan- 
tially the same as those of the American 
act, now in question ; and the last em- 
braces also persons that use the trade 
or profession of a scrivener, receiving 


other men’s moneys or estates into their | 


trust or custody. 

The language of these acts is nearly 
identical. That of the last, on which 
nearly all the decisions affecting the 
present question have been founded, is 
as follows: “ every person that uses the 


trade of merchandize, by way of bar- | 
gaining, exchange, bartering, chevisance 


or otherw'se, in gross or by retail, or 
seeking his or her living by buying or 
selling—shall be liable to be a bank- 
rupt.” 

By 5 Geo. II. c. 30, bankers, brokers, 
and factors were also rendered subject 
to be made bankrupts. And lastly, by 
6 Geo. IV. c. 16, § 2, it is enacted “ that 
all bankers, brokers, and persons using 
the trade or profession of a scrivener, 
receiving other men’s moneys or estates 
into their trust or custody, and persons 
insuring ships, or their freight, or other 
matters, against perils of the seas, ware- 
housemen, warfingers, packers, build- 
ers, carpenters, shipwrights, victuallers, 
keekers of inns, taverns, hotels or cof- 
fee-houses, dyers, printers, bleachers, 
fullers, calenders, cattle or sheep sales- 
men, and all persons using the trade of 
merchandize by way of bargaining, ex- 
change, bartering, commission, consign- 
ment or otherwise, in gross or by retail, 
and all persons who, either for them- 
selves, or as agents or factors for others, 
seek their living by buying and selling, 
or by buying and letting for hire, or by 
the workmanship of goods or commodi- 
ties, shall be deemed traders liable to 
become bankrupt; provided that no 
farmer, glazier, common laborer or 
workman for hire, receiver general of 
the taxes, or member of, or subscriber 
to any incorporated commercial or 











trading companies established by char- 
ter or act of parliament, shall be deemed 
as such trader liable. by virtue of this 
act to become bankrupt.” 

I cite this last act chiefly for the pur- 
pose of indicating in the most summ 
manner the denominations of persons 
who have been adjudged by the English 
courts to be liable to be made bankrupts 
undef the former act; for with very few 
exceptions, and, if Iam not mistaken, 
with the single exception of keepers 
of houses of entertainment, all the 
classes enumerated in this last act as 
being liable to become bankrupt, had 
already, directly or by necessary impli- 
cation, been adjudged to be so liable 
under the prior acts. And even in- 
keepers, who sold liquor to be drunk 
out of their houses, had been held to be 
within the scope of these acts. Put- 
nam v. Vaughan, (1 T. R. 572.) This 
act may therefore be regarded as essen- 
tially declaratory of the previous law 
as settled by a long series of decisions 
founded on the antecedent statutes. It 
is true, that in addition to the terms 
used m the American act, these acts 
contained the phrase “ or seeking his or 
her living by buying or selling.” Satis. 
factorily to determine what precise, ex- 
tent, if any, the decisions of the courts 
were influenced by these words, would 
require a more extended and minute 
examination of adjudged cases than] 
have at present the time and means to 
make. But from the attention I have 
been able to bestow to the subject, I am 
led to conclude that their influence has 
been slight. The term trader was early 
adopted by the courts, and has ever 
since been used, as descriptive of the 
sorts of persons intended by the legisla- 
ture to be embraced by all the phrases 
used in the early acts taken collectively ; 
and this term seems rather to have been 
suggested by the phrase “using the 
trade of merchandise,” (contained also 
in the American act,) than by the phrase 
“seeking his or her living by buying 
and selling,” omitted in the American 
act. Whether by this omission it was 
the intention of Congress to restrict the 
scope of our act to limits less extended 
than those which had been assigned to 
the early English acts; and if so to 
what extent ; are questions which sooner 
or later it will probably be necessary for 
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the courts to decide, but which I do not 
consider to be necessarily involved in 
the present case; because any con- 
struction of the act which would exclude 
this respondent, would render it so de- 
fective, so inconsistent with itself, and 
so unjust to creditors, as in my judg- 
ment to be wholly inadmissible. A rule 
to permit petitioning creditors to ex- 
amine witnesses for the purpose of sub- 
stantiating such of the charges con- 
tained in their petition as are denied or | 
controverted by the respondent’s answer, | 
must therefore be granted. 





is obtained, there would seem to be, on 
principle, no good objection to the pro- 
ceeding ; for no one else can have any 
possible interest in the matter. I believe 
there is no instance in the English prac- 
tice, where a commission of bankruptcy 
has been superseded, on application of 
the bankrupt, in any case at all analogous 
to the present, without the actual con- 
sent of the creditors ; and it appears to 
me that their consent, at any rate, can- 
not be dispensed with. Perhaps the 
actual consent of the assignee may not 
be indispensable. If he has not taken 
possession of the property, or done any 


/act under the decree, he can be put to 
| no possible harm, nor have any real in- 
| terest adverse to the application. If, 

a Bankrupt. | however, he should aA his consent, 
Where a party has been declared a Bankrupt on his | < 4 


own petition, the proceedings cannot be withdrawn having no good reason to withhold it, 
without the consent of his creditors and all persons | the court, with the concurrence of the 


U. 8. DISTRICT COURT, VERMONT. 
In the matter of the petition of Jonn Gite, 








Cee + 


interested in his estate. 


Whether the consent of his assignee is necessary | 
QUERE. | 
Tus circumstances of this case are | 
detailed in his honor’s opinion. 
Prentiss J. At the last May term of | 
the court, applications were made for | 
leave to withdraw petitions which had | 
been filed for the benefit of the bankrupt | 
act, and upon which orders of notice | 
had been issued and published for a | 
hearing at that time. The applications | 
were granted, and the petitions ordered | 
to be dismissed. Other applications of 
a like nature, since presented, have been 
disposed of in the same way. In neither 
of the cases was there any appearance 
on the part of any of the creditors ; and 
as to the power or right of the court 
under such circumstances, to dismiss a 
petition, for good reasons, on motion of 
the petitioner, before a decree of bank- 
rmptcy, I entertained no doubt whatever. 
But the application in the present case, 
being after a decree of bankruptcy has 
passed and intervened, presents an en- 
tirely new and different question. By 
the decree, all the property and rights 
of property of the bankrupt have passed 
from him and become vested in the 
assignee, for the benefit of his creditors. 
The effect of setting aside the decree 
would be to divest the assignee of the 
property and restore it to the bankrupt ; 
and I do not see how this can be done 
without the concurrence of all whose 
interests may be affected by it. If the 


creditors, might order the decree va- 
cated, and all further proceedings stayed 
in the case, on notice to him to show 
cause against the motion. 


BANKRUPTCY PRACTICE. 





PROOF OF DEBT.—COLLATERAL BILLS OF 
EXCHANGE. 

The following judgment, in bankrupt- 
cy, was recently given by Mr. Commis- 
sioner Evans in the English Court of 
Bankruptcy. The importance of the de- 
cision, and the effects of his views, if 
generally adopted, upon a great number 
of transactions in which the lenders re- 
lied that they had much better security 
for their money than it appears they have, 
were strongly pressed upon, and admitted 
by the learned commissioner. 

In this case, the creditor A. B. lent the 
bankrupt 1000/., and he received from the 
bankrupt, seven bills of exchange amoun- 
ting to 1,095/. 1s. 6d. The bills of ex- 
change were drawn and endorsed by the 
bankrupt. The solicitor for the assignees 
opposed the reception of the proof, on 
the ground that the bills of exchange 
were a security, and must be sold before 
the creditor could prove. On behalf of 
the creditor, it was contended, that it was 
usual for creditors under similar circum. 
stances to prove the origional debt, and to 
exhibit the bills as securities. Secondly, 
that the bankrupt having endorsed the 
bills, that circumstance entitles the ered- 





consent of the assignee and the creditors 


itor to prove without selling the bills. 
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With regard to the first position, J can 
only say that no proof has been objected 
to before me on this ground since I have 
sat in this place. ' 

There can be no doubt, but that if a debt- 
or, by way of collateral security, deliver 
a bill of exchange, or promissory note, to 
his creditor, without his name upon the 
paper, it must be disposed of as a pledge, 
and the produce applied to reduce the 
débt, the residue only of the demand 
being proveable under the commission. 
Ex parte Troughton; Ex parte Smith ; 
Ex parte Whittle; Ex parte Roberts ; 
1 Cook’s Bankrupt Laws, 124. The 
Bank of England vy. Newman, Lord 
Ray. 442; 12 Mod. 241; Comyn, 57 ; 
Ex parte Smith, 2 Cor. 210; Ex parie 
Martell, 1 Rose, 329; Ex parte Britten, 
3 Dea. & Chitty, 41. 

I shall now consider what effect ought 
to be given to the endorsement by the 
bankrupt. Ithas been decided in Ez 
parte Twogood, 19 Ves. 229, that the 
mere fact that the bills have been en- 
dorsed by the bankrupt does not decide 
the question, and that if the transaction 
be one of discount, the proof ought to be 
made on the bills of exchange. In Ex 
parte Burn, 2 Rose, 55, a case precisely 
similar to the present, the Lord Chan- 
cellor (Lord Eldon) decided that the 
creditor having stated that he held these 
bills as a security was precluded from 
saying that they were not to be treated 
as a security because they were en- 
dorsed. ‘However, in the case of Ex 
parte Twogood, the same learned Lord 
did not consider the form of this deposi- 
tion conclusive against the creditor. 

The principle that ought to govern all 
decisions upon this point is, that a cred- 
itor having the security of a third party 
shall avail himself of that security to’ the 
utmost, but that as to that part of his debt 
not covered by such security, he shall be 
in no better position than the other cred- 
itors of the bankrupt: but if a creditor 
for 1000/. have bills to the amount of 
1000/., and he can prove for his whole 
debt on the bankrupt’s estate, and after- 
wards receive 10s. in the pound on the 
bills from the parties indebted to the 
bankrupts, and be still entitled to hold his 
proof for the 1000/., the result will be, 
that if the estate pay 10s. -in the pound, 
he will get the whole of his debt, but a 
creditor without security for 500/. will 





receive 2501. only, which oppears to be 
most upjust as they are both of them 
creditors for 500/., unsecured ; and I can 
not see any difference whether the part 
payment arises from a quantity of goods 
belonging to the bankrupt, or a debt due 
from one of his debtors to. hima. It sap. 
pears to me that the endorsement of bills 
is merely evidence to prove that the 
transaction was one of discounts and if 
the amount of the bills were equal to the 
amount lent, Ishould think the indose 
ment, unexplained, to be coi:clusive evi- 
dence that the bills were discounted, and 
that the proof ought to be on the bills. In 
this case, not only has the creditor sworn 
that the transaction was not one of digs 
count, but the amount of the bills exceeds 
the money lent and interest thereon, [ 
am, therefore, of opinion, that the bills 
were deposited as a pledge, and that they 
must be sold before the proof can. be 
made. Ez parte Bloxham, 6 Ves. 449, 
and that class of cases only applies to 
proofs against third parties. 


DUELLING, 


A learned English writer, thus expresses 
himself with reference to the law for punishs 
ing duelling. “ The bare statement of these 
stern laws is enough to show that they «are 
utterly at variance with the opinions and 
feelings of the present age,—and evn should 
a jury be found to convict and a judge feel 
himself compelled to pronounce on the fair 
duellist the severest sentence which the law 
allows, there is not a minister of the crown 
who would dare to execute such a sentence. 
Then why hold out threats of punishment 
which it is well known will never be 
inflicted? It certainly does not tend to exalt 
the character of the laws to have those in 
the statute book which cannot be enforced, 
reither does it increase the public abhorence. 
of felons,- to have included among their 
number many of the ‘brightest names in our 
history. When a Duke of York,—when a 
Wellington,—when Pitt, Fox, Sheridan, 
Warren Hastings, Castlereagh, Tierney, 
Curran, Canning, and a hundred others, 
who either have been or are the leading men 
of the State,—have committed with notorious 
impunity this offence we could wish that it 
was no longer considered felony, and treated 
as such, when the Mirfins and Elliots were 
concerned. 

But even if this improper distinction 
between the wealthy and the humble were 
henceforth removed, and a firm government 
were determined at all costs and on all 
occasiuns to enforce the present penal laws 
respecting duelling, we doubt much if that 
crime would in consequence be diminished. 
The man, who must not confess that he. fears 
the levelled pistol of his opponent at the 
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distance of ten paces, could scarcely with 
decency avoid a challenge, ou the ground 
that, should death ensue, his life would be 
forfeited to the justice of his country 3 since 
it is by showing his disregard for life, in 
comnarison with honour, that he hopes to 
reserve or regain the esteem of his fellows; 
pat the matter would be very different, if 
instead of being a felony, punishable with 
death or transportation, fair duelling were 
now in all cases to become a misdemeanour 
punishable by a few months’ imprisonment 
with hard labor. The young men of ultra 
fashion, who quarrel over champagne and 
hazard, though they might form a correct 
estimate of the value of their tives, would not 
choose to soil their boots and gioves with 
the dust of the treadmill. ‘The Sir Lucius 
O’Triggers would be deemed vulgar fellows, 
and the practice would soon become ex- 
ploded. 


eee 


IN CHANCERY. 











Before the Honoraste Murray Horr- 
man, Assistant V. C.—26 July 1842. 


Cuartes M. Lynve v. Jeremran Sraarts 
and others. 


Where a purchase is made by the agent of the pur- 
chaser, and the conveyance is exetuted to him but 
the consideration is paid by the principal and posses- 
sion taken by her; held that perol evidence is ad- 
missable of the relation of the parties, and that the 
doctrine of part performance upon a parol agreement 
applies. 

A reasonable charge for travelling expenses to examine 
property prior to affecting a loan thereon, does not 
render the loan usurious. 

A bond dated and carrying interest prior to the actual 
payment of money does not render it usurious, un- 
less the commencement of interest from the date 
thereof is insisted upon by the lender, and know- 
ingly pressed upon the borrower, 


Tue bill in this case was filed to fore- 
close certain mortgages; the points 
raised by the evidence for the decision 
of the Court will be found in his Honor’s 
judgment. 

Owen, for the complainant. 

Norton, for the defendant. 

Tue Assistant Vick CHANCELLOR :— 
That branch of this cause which relates 
to the seventh parcel, and in which Mrs. 
Staats and her children are interested 
admits of no doubt. It is fully proven 
that the complainant prior to taking his 
mortgage was apprized that the property 
did not belong to Jeremiah Staats, but 
belonged to Mrs. Staats. It was not 
originally included in the property pro- 
posed to be mortgaged to him. He in- 
sisted upon having it, Reluctance was 

2 





manifested, but at last Jeremiah Staats 
yielded. Under these circumstances the 
compiainant stands precisely in the 
same situation as Jeremiah, and can 
claim nothing in the property which 
Jeremiah could not claim. 

The case as to him falls within that 
class of authorities relating to an agent 
employed to purchase property, taking 
the title in his own name. I have lately 
gone over these decisions, and hold that 
Bartlett vs. Pickersgill, (1 Eden, 515; 
1 Cox. Ca. 154; Easts Rep. 577, N.) 
was unshaken law. The cases then 
examined were Robertson vs. Robertson, 
7 Watts Rep. 35; Reeding vs. Keebles, 
Rep., 8 Serg. and Rawle, 484. Hisler, v. 
Kisler, 2 Watts 323; Siddle vs. Waters, 
5 Watts, 391; Tooker vs. Bodley, 4, 
Kibb, 102 ; Tooke vs. Haughtin, 3 A. R. 
Marshall, 57; Smith vs. Bumham, 3 
Sumney Rep. 435; Sherrett vs. Crosby, 
14 John. Rep. 301; Betts, vs. Bisford, 2 
John. C. R. 498; Bulkley vs. Mitford, 
2 Clark and Finelly, 102; Lees vs. Nut- 
tell, Tamlyn’s Rep. 282, affirmed 2 Milne 
and Keen 282. 

But the result of all the cases is very 
clear that if the money of the principal 
is paid, and possession taken by him, 
parol proof of the actual relation of the 
parties is let in. Indeed the whole prin- 
ciple of the doctrine of part performance 
upon a parol agreement then applies. 

Now the relation here was that of 
principal and agent; and the agent has 
not paid a cent of the purchase money. 
His bond is outstanding, a part of which 
Mrs. Staats has paid. He is entitled to 
be relieved against this; that is, she must 
pay or the property niust pay the debt, 
being in fact part of the original pur- 
chase money. She and he should be 
putin the same situation as if the deed 
had in fact been taken to herself. These 
views avoid the application of the doc- 
trine of resulting trusts,—as to whether 
payment after the delivery of the deed 
will create or extend such a trust. 

II. The next branch of the cause re- 
lates to the alledged usury, which is in- 
sisted upon by the Bank of Buffalo, 
who are entitled to one of the parcels by 
virtue of a purchase under a subsequent 
mortgage. And first asto the $30 charged 
for expenses in going from Homer to Buf- 
falo. 

The whole case on this point is this: 
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—a man is applied to, tolend money. He 
resides in another place. He says I will 
come and examine your property, and 
will Joan the amount if the security suits 
me. But you must pay my expenses in 
going to the place and staying there upon 
your business and these will be, say 
$30. The estimate of one party makes 
the expenses about $26, and of the other 
$33. 

And this is called usury, so as to plun- 
der aman of $7,000. It is a doctrine 
revolting to common sense and common 
honesty. 

In the case of Kent vs. Phelps, (2 
Con. Rep. 483,) the attorney of a credi- 
tor went from New Haven to Suffield, to 
collect the debt, and took a note with an 
indorser, making the debtor however, 
to include his expenses of the journey 
and interest. It was held not usurious. 

In Ex parte Gwin, (2 Deacon and 
Chitty, 21,) a charge of so much per 


cent in addition to lega! interest, being | 


preferable to trouble and expenses bona 
fide incurred by the lender, was held not 
to be usurious, A 

The case before the Chancellor re- 
lied upon by the defendants is distin- 
guishable. There was a prior debt— 
the party went to Glens Falls to obtain 
payment. He imposed as a cond.tion 
of the extension of the credit the payment 
of the expenses of his journey. The re- 
lation of debtor and creditor already ex- 
isted, and the former was in the power of 
the latter. 


Sv the case of Toole vs. Stephen, (4 
Leigh’s Rep. 531.) was decided upon the 
sane principle. 

See also the cases cited (Chitty on 
Bills, p. 103,) upon the subject of includ- 
ing a charge for trouble attending a Joan. 


But the question as to the extra 
interest for ten days bewtcen the first of 
April, the date of the Bond and the 10th. 
when it was actually executed and the 
money paid, is one of much difficulty. 
The letter of the borrowers Staats and 
Dana, which opened the negociation, is 
dated the 25th. of March, and was an- 
swered by the complainant on the 30th. 
In that he states that he shall wish the 
interest paid on the Ist. of April and Ist. 
of October, and that if they agreed to 
his terms, he should calculate to bring 
With him as muchas he could,-if not the 








whole. In so doing he should make a de. 
posit at Syraeuse. 

The borrowers having acce‘ed to his 
terms, as tothe payment of expenses, he 
went to Buffalo, where it seems he ar- 
rived on the evening of the 18th. of 
April. 

‘Then the negociation took place and the 
transaction was completed on the 10th, 
the comp!ainart stated that the bond was 
to be dated the Ist. of April. He was in. 
formed by Dana, that by this he would 
receive ten days extra interest—Dana 
says that the negociation by the corres. 
pondence was that Lynde was to loan 


them $10,000, on the Ist. of April 1835, _ 


and payable ten years from said Ist. of 
April—Lynde replied that it should be 
dated as though it had been made that 
cay the 10th, so that his interest would be 
payable 1st. April and Ist. of October. 
Again (Fol. 21) Dana says, he spoke 
of the time of dating the papers, and 
Lynde, said of course they are to be da- 


| ted the Ist.of April. Then he mentioned 


there would be ten days difference of 
time, this would be increasing interest. 
Lynde said—You know the interest 
was to be payable the Ist. of April, and 
Ist. of October, and it is necessary to 
date the papers the Ist. of April, or it is 
right they should be dated the Ist. of 
April. He gave no reason than that 
sueh was the understanding. 

It is proven that, Lynde’s chief object 
was to have his interest payable in a 
round sum on specific days. But he is 
told that the effect will be to give him 
ten days excess of interest, and yet he 
does not suggest to correct this by ma- 
king the first payment a broken sum, and 
indorsing the true time for the com- 
mencement of the interest on the bond. 
Aware of the consequence, he still pre- 
sists in the demand. There then was 
the intention to take, and the submission 
to give interest for the ten days. 

But if this intention has not been car- 
ried out in the instrument, it cannot vi- 
tiate it. The Counsel of the Complain- 
ant insists that the condition of the bond 
admits a construction, that the interest 
was payable from the true date, that of the 
payment and delivery, not the nominal 
date. Itis to pay the debt with interest, 
not with interest from date, and he urges 
that the court must adopt a construction 
which will support an instrument, if such 
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a construction can be found. I am afraid 
his argument is not tenable. The in- 
strument should itself furnish the legal as 
wel! as illegal construction: an adimi ted 
reading of this is, that interest shall com- 
mence from its date. From what other 
time, looking at the Band alone, could it 
be conceived that interest would com- 
mence. Beyond a doubt, if this Bond was 
produced in evidence upon an inquest, or 
befure a master, interest would be com- 
puted from the date. A matter of fact 
to be proven by testimony de hors the 
Bord must be established. 

The cases which I have found or have 
been cited are these. (4 Pickering, 173) 
only decided that it did not follow 
because a no‘e was dated on one day 
with in-erest as from a preceding day, 
that it was usur.ous. 

Leary vs Hampton (1 McCords Rep. 
145) a bond given for the purchase 
mouey of an estate, sometime after ihe 
purchase was made, but bearing interest 
from the purchase was held tree from 





usury. In Marvin vs Feeter (3 Wen- 
dell, 533) the Court say—The first | 
obj ction to the notes is that they were | 
usurious on their face. It is true that the | 
notes provide for payment of the interest | 
fiom a time anterior to the date, and if 
the notes were to be considered as evi- | 
dence of money Jent at their date, there. 
would perhaps be more then seven per 
cent reserved, but it is we!l known that 
notes are given for property sold, and 
upon other business transactions, as 
well as for money lent. 

I, Ex parte Bungly, (1 Rosea Bank- | 
ruptcy cases 168,) a loan had been made 
to a bankrupt of £600 at 5 per cent, and 
a warrant of attorney, executed to that 
amount. The amount was provided and 
ready to be advanced on the 25th. of 
March, and was advanced in several sums 
at such timesas the bankrupt required 
from the 26th. of March, to the Ist. of 
June, by which time the whole was paid. 
The warrant of attorney was to secure 
payment of £600, with interest from the 
25th. of March. The Lord Chancellor 
said; if this £600 was not paid at that, 
time in one payment, but in parcels at dif- 
ferent times, it is impossible to say the 
transaction is not usurious. If it was in 
fact the agreement that the money, being 
treated as ifit were paid to the bankrupt, 
and left by him to drawn out as he 


_ borrower ; especia 


wanted it, I do not think that the money 
not being ready at a subsequent time 
though a breach of contract, would effect 
it with usury, butthen it must be made out 
to the satisfaction ofa jury, that such ar- 
rangement was without device or eva- 
sion. The petitioner declined an issue. 


The case of the executor of Willams 
vs Williams, (3 Green’s Rep. 255) bears 
upon the present. A note was taken fora 
previous debt and actually given after a 
day on which the rate of interest was 
changed from seven to six per cent. It 
was ante-dated so as to carry seven per 
cent. It was held usurious. 


I do not see how to avoid the force 
of these cases, or to distinguish the 
present from them—bnt I mean expres- 
ly to disavow the doctrine that the 
mere fact of a bond being dated and 
carrying interest froma day prior to 
the actual payment of the money makes 
it usurious. Such a doctrine would be 
ruinous in this city, and probably else- 
where. Ifthe difference has arisen as 
it continually does in practice, from 
some accidental circumstances, a diffi- 
culty in perfecting title, or for similar 
reasons, it will not prejudice. All I 
mean to decide is, that where the com- 
mencement of interest from a day prior 
to payment is insisted upon by the 
lender ; Rpowingly pressed upon the 

ly where the conse-. 
quence of his getting extra interest is 
pointed out to him, the instrument be- 
comes usurious. 

It is contended however that the 
Bank of Buffalo cannot take the objec- 
tion. I cannot but consider that the 
case of Post vs. Hart, (8 Paige 640,) 
disposes of this argument. The Chan- 
cellorthere holds that every one claiming 
title under the borrower has a right to 
make the objection of usury, except 
only a purchaser of the equity of re- 
demption taking it expressly subject to 
the payment of an usurious mortgage. 
Such was not the case here, nor can the 
recitals in the release aid the com- 
plainant. 

The case of Dix vs. Van Wyck, (2 
Hill’s Reports, N. Y.. 524,) sustaining 
the same doctrine. See also Trumbs 
vs. Blizzard, 6 Gill and Johnson, 22. 

As to the defendant, then, it is just to 
dismiss the bill against him with coste 
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The decree can be framed upon the 
principles here established. 











IMPORTANT DECISION. 


DISTRICT COURT FOR THE MASSACHUSETTS 
DISTRICT. 


Before the Hon. Junce Davis. 


The Unitep Srares, v. Davin Levirr 
and G. 8. Bowtan. 


Tue District Arrorney, A. Dun apr, 
for the government, 
DanieL Wenster, for the defendants 


Mr. Dunlap stated that this was an 
action On a Custom House bond given 
by Messrs. L, & Co. for the payment of 
certain duties claimed by the govern- 
ment upon a large quantity of leaden 
busts imported per ship “ Julian ”— 
which duties defendants now refused to 
pay. Messrs. Levitt & Co., Mr. D. 
said, were lead manufactures at Brook- 
lyn, New York, and had imported these 
articles under the name of metal busts 
affirming them as such to be free from 


duty under the act passed by Congress | 


in 1832, which provides that “ all busts 
of marble, metal, or plaster, shall be im- 

orted into the U. 8. free of duty.” 

he Custom House authorities however 
contended, that the busts in this case 
were but pigs of lead thrown into their 
present form for the purpose of avoid- 
ing the duty. This Mr. Dunlap said 
was clearly the case, and the defend- 
ants had violated the law—at least its 
spirit—by which alone the court ought 
to be governed. Congress he said, had 


evidently never intended that lead should | 


be thus imported they had lately dis- 
covered the “ leak” in the former act, 
and had, at the last session passed ano- 
ther act prohibiting the admission of 
busts unless they could be proved to be 
double the value of the metal of which 
they were composed. ‘This Mr D. 
designated as “declaratory law ” and 
we understood him as saying that it 
ought to have its effect on the present 
oécasion. 

Mr. Webster, contra—the law impos- 





ed a duty of three cents per pound upon 
“ Jead in pigs, bars and sheets,”—now 
the simple question was, whether the 
articles before the court (the busts) 
were, or were not, pigs, bars or sheets 
of lead.—Certainly they were not. He 
had no desire to see the laws evaded. 
—He had performed his share of dut 
elsewhere in supplying the defect which 
existed in relation to the importation of 
lead. There was however a fatal omis. 
sion in the act of ’82, under which these 
busts had been imported—a “ leak ” as 
the counsel for the government had 
termed it, and such being the case, the 
defendant in the present case could not 
be called upon to pay the duty. As to 
| the law passed by congress during the 
last session, that had nothing to do with 
the present case. No law could oper- 
ate retrospectively. All new laws look. 
ed to the future, not to the past : and 
the very fact of congress having amend- 
ed the law of ’32 proved the existence 
of the defect and omission which had 
| led to the importation of the articles 
in question. He (Mr. W.) repeated 
that he had no wish to sanction evasion 
of the law, but he thought it better, now 
that the leak in the act of ’32 had been 
siopped—now that no further evil could 
| accrue—that the revenue should suffer 
| in this -single instance, rather than that 
| a foreed construction should be put up- 
| onthe law in order to procure a con 
viction, 

Mr. Dunlap replied, 

Davis J. addressed the jury in a most 
able and impartial charge, in the course 
of which he alluded to a former decision 
in relation to sugar. The duty on loaf 
sugar, he said had been fixed at a very 
| high rate, but was eluded in many cases 
| by the introduction of an article ina 
| pounded state. The government claimed 
the duty, but the court notwithstanding 
the pounded sugar was superior to the 
best American loaf sugar that could be 
obtained, decided that it was not loaf- 
sugar, and therefore not subject to duty. 

The jary afier some deliberation, 
gave it as their opinion that the articles 
in question were leaden busts and con- 
sequently free from duty. 

The total amount of lead imported by 
Messrs. Levitt & Co., in the shape of 
busts during the summer, was stated to 
be 664,000 Ibs. 
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(These cases will not be found in the regular English 
Reports.) 


Court oF Queen’s Benca—Trinity 
Term 1842. 


Boorman and others v. Brown. 


The character of Broker is well known to the Law 
and does not embrace the duty of keeping goods till 
paid for ; therefore, where in an action for delivering 


goods to a purchaser withont receiving payment for 


them, the declaration, after setting out the terms of 
the employment of the defendant by the plaintiff, 
alledged, that it was the duty of the defendant, as 
Broker, not to deliver the goods without the price 
thereof being paid to him:~—The court arrested 
the judgment. 

Whether the form of action ‘should have been in, 
assumpsit or in case? QuERE. 

Case. The declaration stated, that, 
before and at the time, &c. plantiffs car- 
ried on the business of linseed crushers 
at Branbridges in Kent, and defendant 
was an oil broker in London ; that plain- 
tiffs retained and employed defendant, 
as such broker, to sell for them certain 
quantities, to wit, thirty tons of linseed 
oil; and to deliver the same in the port 
of London, according to the terms of 
the contract or contracts of sale, to the 
purchaser or purchasers, for reasonable 
commission and reward to the defend- 
ant in that behalf, which retainer and 
employment defendant accepted, and, in 
pursuance thereof, and being duly au- 
thorized by plantifis and one Peacock 
in that behalf, made a contract between 
the plantifis and Peacock, whereby 
plantiffs sold to him, and he purchased 
of them the said thirty tons of linseed 
oil, at the price, &c., to be delivered in 
the river Thames, &c., (by successive 
parcels of ten tons each,) the amount 
of each parcel to be paid for on delivery 
in ready money; which contract the 
plantiffs and Peacock respectively ae- 
cepted : averment, that two of such par- 


| the residue of the said thirty tons, &e» 
to be delivered by defendant to Pea- 
cock on payment of the price by Pea- 
cock to defendant; and, that the last 
mentioned ten tons, being so consign- 
ed, afterwards, to wit, on &c., arrived 
in London on board the said vessel, of 
all which defendant had notice, and 
took upon himself the delivery of the 
last mentioned ten tons, according to 
the contract ; and, thereupon, it became 
and was his duty, as such broker, to use 
all reasoable care and diligence. that 
the ten tons should not be delivered to 
Peacock or any other person, without 
the price being paid to defendant ac- 
cording to the termsof the contract ; 
yet, defendant, not regarding his said 
duty, but contriving, &c., did not nor 
would use reasonable care, &c., (follow- 
ing the words of the averment as to 
duty,) but wholly neglected and refused 
to do so; and so negligently and care- 
lessly behaved in the premises, that, by 
and through the mere carlessness, &c., 
of defendant, the last mentioned ten 
tons, after the arrival thereof at London, 
to wit, on, &c., were delivered to cer- 
tain’ persons trading under the firm of 
John Hare & Co., at Bristol, without 
the price, or any part thereof, being 
paid by Peacock or any other person 
to defendant. By reason whereof, and 
of Peacock having become baukrupt, and 
being unable to pay, &c., plaintiffs have 
lost and been deprived of the oil, and 
the price thereof. Pleas: first not 
guilty ; second, that plantiffs did not 
consign to defendant, nor did defendant 
take upon himself the delivery of the 
ten tons of oil in manner and form, &c. ; 
conclusion to the country; third, that 
plaintiils did did notretain and employ 
defendant as such broker, to sell and 
deliver the oil for commission, &c.; nor 
did defendant accept such retainer, &c.; 
conclusion to the country. Issues 
‘thereon. On the trial before Lord 
‘Denman C. J., at the sittings in 





eels were consigned by plantiffs to de-| London after Trinity term, 1839, a ver- 
fendant, and delivered by him on pay-' dict was given for the plantiffs. In the 
ment, according to the contract; that,|ensumg term, arule nisi was obtained 
after the making of the contract, and in| for arresting the judgement, on, the 
pursuance thereof, and of such retainer, | ground that the declaration should have 
&e., to wit, on &c., plantifis consigned | been in assumpsit, and not incase. In 





to defendant, as such broker, at London 
aforesaid, by a barge or vessel called 
the Barham, ten other tons, &c., being 


Michaelmas Term, 1840, 
Cresswell and Cleasby shewed cause 
| —First, an action on the case lies fora 
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breach of duty, though the duty arises 
out of acontract. (Marzetti v. Williams, 
1. B. & Adol. 415; [Coleridge, J.—In 
that case, the principal question was, 
whether an action was maintainable 
without proving actual damage ;] Gode- 
froy v. Jay, 7 Bing. 413; Burnett v. 
Lynch, 5 B. & C.539; Govett v. Rad- 
nidge, 3 East, 62). [Lord Denman, C. J. 
there is no complaint of anything 
but what arises from the contract. | 
If no act had been done in compliance 
with the contract, there might be some 
groundfor contending that an action 
ex contractu only would lie. “So an 
action upon the case lies, if any one act 
contrary to his undertaking.” (Com. 
Dig. Action upon the case for misfeas- 
ance, (A.3.) In Cornfoot v. Fowl:e, (6 
Mee. & W. 358,) there was no differ- 
ence of opinion on the bench as to the 
form of action. An action on the case, 
as well as assumpsit, is maintainable on 
a warranty, and the scienter need not 
be proved. Williamson v. Allison, 2 East, 
455.) In an action on the case against 
a carrier, it is not necessary to charge 
him on the custom of the realm. (Pozzi 
v. Shipton, 8 Adol. & Ell. 963.) The 
fifth sort of bailment mentioned by 
Lord Holt, C. J., in Coggs v. Bernard, 
(2 Ld. Raym, 909, 918,) most nearly 
resembles this. Secondly, the statutes 2 
Jac. 1, c. 21, and 6 Anne, c. 16 regulate 
the duty of brokers; and, therefore, 
independently of the contract in this 
case, the mere employment imposes a 
duty to exercise reasonable prudence 
and skill, the breach of which is the 
foundation of an action on the case. 

Sir John Campbell, A. G. Kelly & Butt, 
contra.—The declaration is wrongly 
frained in tort, ins'ead of upon assump. 
sit. Where there is a breaeh of contract 
and a wrong, either action may be main- 
tained. (Kinlyside v. Thornton, 2 W. 
Black, I1il). But the latter form of ac- 
tion must be adopted where the relation 
b-tween the parties rests purely on con- 
tract. The new rules as to pleading make 
a broad distinction between actions on 
assumpsit and actions on the case.— 
Where this is a contract between the 
parties, the one has no right to sue the 
other in tort, unless there has been a 
misfeasance ; a mere neglect to do some- 
thing whieh a party has promised to do, 





Wils 348), [Coleridge, J.—Is there not 
a misfeasance here? If the duty was 
uot to deliver to Peacock without pay. 
ment, the delivery to Hare without pay. 
ment would be a mi-feasance]. The 
grievance is, that the defendaut delivered 
without obtaining payment; not a mis. 
delivery, which would be a tort. In 
Coggs v. Bernard, (2 Ld. Raym, 9 9): 
Govett v. Radnidge, (3 East, 62) ; Pozzi 
v. Shipton, (8 Adol. & Eli. 963), there 
was clearly a mis‘easance. ‘There is no 
case in which an action in tort has been 
brought against a carrier or shipowner for 
not delivering goods. Orton v. Butler, 
(5 B. & A'd. 652) ; Corbett v. Packing. 
ton, (6 B. & C. 268) ; Powell v. Layton, 
(2 N. R. 365), were actions of assumpsit, 
It is said, that in all case of negligence, 
an action of tort may be brought ; but 
the term ‘ negligence” is too vague, 
Negligence in the care of goods and in 
the conduct of a suit is a misfeasance; 
but it exists also in the case of the non- 
payment of a bil of exchange. 
Cur, ad, vult. 


Lord Denman, C. J., now delivered 
the judgment of the court. After stating 
the pleadings, his Lordship proceeded; 
—The above issues have been twice 
found for the plaintiffs; and we have 
been twice moved to arrest the judg- 
ment. The argument on the last occa 
sion brought under review the whole 
doctrine relating to the different forms 
of action in cases founded respectively 
in contract and in tort, which it is unne- 
cessary to consider, because this de- 
claration is defective in an essential 
point. For, supposing that an action in 
tort is the proper form in this case, it 
must be founded on some duty. Here, 
the alleged duty is that of keeping the 
goods till paid for. But the character 
of broker is well known to the law, and 
embraces none here stated. The state- 
ment of the acceptance of the terms, set 
forth in the commencement of the de 
claration, is but an introductory narra- 
tive; and the declaration carefully ab 
stains from charging, that the duty re- 
sulted from those facts, by attaching it 
to the defendant in his character of 
broker. No breach of duty is, in fact 
alledged: and, therefore, the rule for 
arresting the judgment must be made 





is not sufficient. (Alart v. Goodson, 3 


absolute.—Rule absolute. 
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NEW ENGLISH BANKRUPT ACT. 


We present our readers with a digest 
of the principal clauses of the New 
English Bankrupt Act, a copy of which 
we have been favored with; it came 
into operation on the 11th of Novem- 
ber. 


Sec. 3. Power to Chancellor to dispense 
with bond required to be given by 
petitioning creditors, conditioned for 
proving debt, and for proceeding on fiat. 

4. Power of Chancellor’s secretary to 
issue fiat, and to court to proceed to 
open same. 

5. Power of court to issue warrant to 
apprehend party declared bankrupt, 
when it shall appear there is probable 
cause of his quitting the realm, or of 
removing or concealing his goods, with 
intent to defraud his creditors. 

6. Party may shew cause, if arrested, 
why he should not be discharged. 

7. No person to be made bankrupt, 
where act of bankruptcy committed 
more than twelve months prior to issuing 
fiat. 

8. Concerted act of bankruptcy to be 
deemed as vaiid. 

9. The amount of petitioning creditor 
or creditors debt is to be as follows :— 
The single debt of a creditor or of two 
or more persons being partners petition- 
ing for the same, shall amount to £50 or 
upwards, and the debt of two creditors 
shall amount to $70 or upwards, and 
the debt of three or more creditors shall 
amount to £100 or upwards—persons 
who have given credit to bankrupt pay- 
able at given time, whether in writing 
or not, may petition for fiat although 
such time has not arrived. 

11. Oncreditor filing affidavit of his 
debt against trader, of having demanded 
payment of his account, court may issue 
summons calling upon trader to appear 
before court. 

12. That on the trader’s appearance 
thereon, court may require him to state, 
whether he admits the demand of credi- 
tor or any part thereof, and if such 
trader admit such demand or any part 
thereof, the same may be reduced to 
writing, and trader may be required to 
sign same, but court may allow creditor 
upon his appearance to make deposition 





that he verily believes he has a good 
defence to the demand. 

13. Trader refusing to appear to sum- 
mons, or on appearance, refusing to com- 
ply with the provisions of last section, in 
either case, if trader shall not within 
14 days after service of summons or 
within such enlarged time as court ma 
grant, pay, secure, or compound for the 
debt, to satisfaction of the creditor, or 
enter into a bond with two sufficient 
sureties, to pay what, if anything, ma 
be recovered in an action which shall 
have been, or may be brought with costs, 
trader to be deemed to have committed 
an act of bankruptcy on the 15th day 
after service of summons, provided fiat 
shall issue within two months from filing 
affidavit. 

14, Where trader has signed admission 
of debt on his appearance, he may be 
declared a bankrupt on the fifteenth day 
from the date thereof, if he have not paid 
or settled with creditor, provided fist 
issues within two months. 

15. Similar provision where trader 
admits only part of demand. 

16. Trader refusing to sign adinission 
of debt, notwithstand.ng any statement 
he may make, to be considered as having 
admitted demand. 

17. Admission of debt, after summons 
served, may be made and signed before 
attorney, who must subscribe and file 
same. 

18. Trader summoned to be allowed 
costs in discretion of court. y 

19. Where creditor shall not in action 


| against trader recover amount for which 


he has filed affidavit, trader tu be entitled 
to costs of suit. 


20. Where a judgment is recovered 
against trader, and he shall not within 
fourteen days from notice requiring pay- 
ment thereof, pay, or secure sume, trader 
to be deemed to have committed an act 
of bankruptcy. 

21. Similar clauses with reference to 
order or decree of Court of Equity for 
payment of money. 

22. Power to trader to file declaration 
declaring himselfa bankrupt. 

23. Before notice in Gazette of ad- 
judication of bankruptcy, and before sei- 
zure of bankrupt’s effects, copy of dupli- 
cate adjudication to be delivered to bank- 
rupt, who may show cause against 
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validity thereof within ten days, and if 
good cause be shown, court may order 
fiat to be annulled. But if no cause be 
shown, court may order adjudication to 
be advertized in Gazette, and appoint sit- 
tings for bankrupt to surrender in not less 
than thirty days, nor more than sixty— 
on bankrupt surrendering he is to be free 
from arrest until certificate allowed— 
Penalty on officer arresting bankrupt 
after surrender. 

39. Where property of bankrupt is sus- 
pected to be concealed, court may grant 
seurch warrant—person executing same 
to have same protection as is allowed in 
executing warrant for felony. 

31. Where one member of firm is a 
bankrupt, court may authorize assignee 
to be joined with solvent partner in bring- 
ing actions or suits, and if such solvent 
partner shall release such suit, release to 
be void. 

32. If bankrupt shall not upon the day 
limited for his surrender, or at the time 
appointed for finishing his examination, 
on notice served on him, surrender him- 
self to the court to be examined, or if he 
shall not upon examination discover all 
his estate, and how, and to whom, upon 
what consideration, and when he dis- 
posed of same, and all books, papers, and 
writings relating thereunto, or if he shall 


not deliver up to the court, his estate | 


books &c, (except wearing apparel of him- 
self, wife and children), or if he shall 
remave, conceal, or embezzle any part of 
such estate to the value of £10, or up- 
wards, or any books of account, papers, 
or writings relating thereto, with intent to 


defraud his creditors, he shall be deemed | 


guilty of felony and be liable to be trans- 
ported for life, or for aterm not less than 
seven years, or shall be liable to be im- 
prisoned with or without hard labor for 
. any term not less than seven years. 

33. Power to Court to enlarge time 
for bankrupt to surrender. 


34, Bankrupt altering, destroying, or | 
mutilating books, with intent &c, to be | 


subject to three years imprisonment with 
or without hard labour. 

35. Bankrupt having within 3 months, 
prior to his bankruptcy, and after com- 
mencement of act, under false colour of 
carrying on trade, obtained credit from 
persons with intent to defraud owners, or 
having concealed goods &c, knowing 
them to have been so obtained, guilty of 





misdemeanor, and subject to two years 
imprisonment with or without hardda 
bour. 

36. Court may empower creditors to 
prosecute bankrupt, and allow costs 
thereof cut of bankrupts estate. 

37. Bankrupt conforming to act to be 
discharged from all debts proveable jg 
case he obtains certificate. 

33. Bankrupt not entitled to certifi. 
cate if he shail have lost in one day 
£29. by gaming, or within one year pre. 
ceding bankruptey £200; or sha!l have 
within one year, lost £200, by a con. 
tract for purchase or sale of stock, where 
contract was not to be performed wi hin 
a week, or where after an act of bank. 
ruptey, or in contemplation of bankrupt. 
cy, or with intent to defeat the objects of 
the statute, he shall have concealed, de. 
| stroyed, altered, mutilated, or falsified 
jany of Ins books, papers, writings or 
securities, or made, or been privy to the 
making, any false entry in any book of 
account or other document with intent 
|to defraud his creditors, or concealed 
any part of his property, or, where a 
false debt has been proved with the bank. 
rupt’s knowledge, and he shall not have 
disclosed same to assignee within one 
month from his knowledge thereof. 

39. Power to court to appoint meeting 
for allowance of certificate—creditors 
may oppose same, but if Judge, satisfied 
| bankrupt has conformed to provisions of 

statute he may allow same—not neces 

sary for creditors to sign certificate. 

40. All contracts made with bankrupt 

, for payment of money &c, and in con- 
sideration of forbearance to oppose al- 
| lowance of certificate, to be void. 
| 41. Auy creditor who shall obtain any 
|sum of money, goods, &c, from any 
| person as an inducement to forbear to 
| oppose the allowance or confirmation of 
‘ certificate of bankrupt, to forfeit treble 
! the amount of such goods &c. 
42. Effect of certificate when allowed. 
| 43. No promise to pay a creditors 
debt by bankrupt, after certificate ob- 
tained, to be binding, unless reduced to 
writing. 

44. Allowance to bankrupt, where his 
estate yields a certain amount of dividend. 

The other portions of the act relate 
principally to the appointment of fresh 
commissioners in bankruptcy, and the 
regulations of the courts. 
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